
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO.:PFA/GA 925/9 
In the complaint between: 
 
A Koch          Complainant 
 
and            
 
Fedsure Life Assurance Limited                          First respondent 
  
South Bakels Provident Fund                Second respondent 
 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT OF 1956  
 
 
1. This is a complaint lodged with the Pension Funds Adjudicator in terms of section 

30A of the Pension Funds Act relating to the fund’s refusal to admit the 

complainant’s claim for a temporary disability benefit. No hearings were conducted 

and therefore, in determining this matter, I have relied on the documentary 

evidence and the investigation conducted, under my supervision, by my 

investigator, Lisa Shrosbree. 

 

2. The complainant was employed by South Bakels Bakery and a member of the 

South Bakels Provident Fund.  

 

3. In or about the beginning 1999 the complainant was involved in an accident as a 

result of which she incurred injuries to her back and had to undergo back surgery. 

She was on sick leave for a protracted period thereafter. The company continued 

to pay her a salary even though she had could not attend to her duties at work. 

 

4. However after a period of a few months, the company wrote to the complainant in 

a letter dated 10 May 1999 stating that it could not longer afford to pay her a salary 

and that she would have to go on temporary disability.  
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5. According to the complainant, the employer then telephoned her to inform her that 

it had already applied on her behalf to the fund for a temporary disability benefit. 

 

6. However the employer clearly misconstrued the nature of the benefits provided by 

the fund since the rules only provide for permanent disability benefits and not 

temporary disability benefits. The relevant rule reads: 

 
A Member shall be classified as Disabled in terms of this Rule if, in the opinion of the 

Registered Insurer, as the direct, effective and sole result of bodily injury or illness, 

becomes prevented permanently, continuously and altogether from following an 

occupation which he may reasonably be expected to follow by virtue of his education, 

training and experience and experiences loss of remuneration or profit. “Disablement” 

shall have a corresponding meaning. 

 

7. It would appear that on receiving the claim from the employer, the fund assumed 

that it was an application for the permanent disability benefit. Norwich Life, now 

known as Fedsure Life Assurance limited, the administrators of the fund and the 

first respondent in this matter, repudiated the complainant’s claim in a letter dated 

15 July 1999 which reads in part: 

 
Regrettably Ms Koch’s disability claim has been declined, for the following reasons. 

 

Ms Koch’s policy covers her in the event of her becoming totally and permanently 

disabled from performing her own or any other occupation to which she may be 

reasonably suited by virtue of her education, training or experience.  

 

Whilst we agree that Ms kock currently has considerable discomfort and pain, her MRI 

scan showed no nerve root entrapment … in our opinion, injuries such as those of Ms 

Koch usually respond positively to conservative treatment, such as physiotherapy, 

analgesics and / or non-steriodal inflammatories. 

 

Based on the above information we are of the opinion that Ms Koch cannot be 

considered totally and permanently disabled from performing her own or any other 

occupation to which she may be reasonably suited by virtue of her education, training or 

experience. 
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8. According to the complainant, it was only on receipt of the above letter that she 

became aware that the fund did not in fact offer temporary disability benefits.  

 

9. Subsequent to the lodging of her complaint, on 31 January 2000, the complainant 

resigned from the company and received her withdrawal benefit of R12 324.79 

from the fund. It would appear that she was forced to resign for financial reasons.  

 

10. The complainant’s complaint is that the fund and/or the employer misrepresented 

to her that, in the event that she became temporarily disabled, she would be 

entitled to a temporary disability benefit in terms of the rules.  

 

11. In support of this allegation, the complainant has submitted a benefit statement 

dated 31 December 1997 issued to her by the fund which states under section J 

thereof (tilted “Disability benefits”) that: 

 
If you are temporarily disabled by accident, you will receive the following benefits: 

A continuation of 100% of your earnings after seven days for a maximum period of 104 

weeks. 

If you are partially but permanently disabled by accident, you will receive the following 

benefits: 

A percentage of 4 times your annual salary. 

 

12. The complainant goes on to say that without any source of income, she is unable 

to meet any of her financial obligations. Furthermore she has been advised by her 

doctors that she must undergo a back operation which will cost in the region of 

R40 000.  

 

13. The complainant has not stated exactly what relief she is seeking save to ask for 

my assistance in the matter whatever form that may take. However her complaint 

takes issue mainly with the alleged misrepresentation of the fund that she was 
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entitled to a temporary disability benefit. I shall therefore assume that she seeks 

relief pertaining thereto. 

 

14. Fedsure asserts in its response to the complaint that it has no knowledge of the 

benefit statement submitted by the complainant and that it is unable to explain why 

the benefits reflected therein are at variance with the rules. 

 

15. The fund states the following in its response: 

 
The Fund admits that the benefit statement reflects the complainant’s disability benefits in 

section J… To the extent that the complainant has accurately recorded these benefits in 

her complaint, the contents of this paragraph are admitted, However section J clearly 

states that: 

 

“The above disability benefit is an insured benefit. Payment of the insured element of the 

benefit is subject to a successful claim being accepted by the insurer… 

 

Accordingly, the Fund denies that any disability claim by the complainant in respect of 

temporary disability would lie against the Fund.  

 

16. The fund’s statement that the benefit statement reflects the complainant’s disability 

benefits is puzzling since the rules do not provide for temporary disability benefits. 

 

17. It would appear from the evidence before me that at one time or other the 

employer took out a separate policy of insurance in terms of which employees 

were insured against temporary disability. However this was not a benefit offered 

in terms of the fund’s rules but an entirely separate income protection scheme 

arrangement. 

 

18. Be that as it may, the question for determination is whether the complainant is 

entitled to any relief. As stated, the complainant has no contractual entitlement to a 

temporary disability benefit in terms of the fund’s rules.   
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19. It is possible that the complainant has a contractual entitlement to temporary 

disability in terms of the income protection scheme aforementioned. However I do 

not have jurisdiction over such schemes and am therefore not able to canvass this 

possibility for the complainant. 

 

20. The only other option for the complainant is a possible claim for damages in delict 

for the alleged misrepresentation by the fund that members were entitled to a 

benefit in the event of temporary disability. 

 

21. In order to be successful in a claim founded in delict, all the elements of a delict 

must be proved, namely, wrongfulness, negligence, causation and loss. The 

question becomes: has the complainant suffered damage as a consequence of the 

wrongful, negligent conduct of the fund? 

 

22. Assuming for the time being that the fund’s misstatement on the benefit statement 

was wrongful and negligent, the next question would be: did this cause the 

complainant to act to her prejudice?  In other words, would the elements of 

causation and loss be present? 

 

23. I do not think so. If the complainant had been aware of the true state of affairs, that 

is, had she known that she was not entitled to a temporary disability benefit, she 

would not have acted any differently. She was a member of the fund by virtue of 

her employment with South Bakels and the probabilities are that she would have 

continued to work there and remained a member of the fund whether temporary 

disability benefits were part of the benefit structure of the fund or not. Therefore the 

fund’s conduct did not cause the complainant to act any differently. 

 

24. Furthermore, the complainant has not suffered any loss. She did not lose a right to 

a temporary disability benefit since she was never entitled to a temporary disability 

benefit in terms of the rules. 
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25. Therefore even if I were to find that the fund’s conduct was wrongful and negligent, 

in the absence of the elements of causation and loss the complainant would not 

succeed in a claim founded in delict in any event. 

 

26. Although I am not without sympathy for the circumstances in which the 

complainant finds herself, there is unfortunately no legal basis upon which I can 

grant her any relief. 

 

27. The complaint is accordingly dismissed. 

 

 

 

DATED at CAPE TOWN this 28th day of FEBRUARY 2001. 

 

 

 

...................................................... 

JOHN  MURPHY 

PENSION FUNDS ADJUDICATOR 
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